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Introduction
In Mexico the provision of educational services is considered to be a public service,
The Constitution of Mexico establishes that every individual has the right to access
educational services and sets out the relevant guidelines and goals. As a consequence,
governmental authorities are involved in the regulation of the provision of
educational services.

The main provider in Mexico remains the government. This does not mean that
individuals and organisations are not allowed to provide educational services, but
even when they do so the services are still considered to be public services, and on
that basis must follow the guidelines and programmes established by the Mexican
government.

Given the foregoing, it could be said that the Mexican market has historically not
been very attractive to foreign schools or universities. Currently there are no foreign
schools or universities established directly in Mexico.' However, this does not mean
that foreign organisations are absent from the provision of educational services in
Mexico; merely that foreign investment can only be found in existing Mexican
private schools or universities.*”

The most significant foreign investment is related to private Mexican universities
or other private organisations providing medium level or technical educational
services. The students attending these private universities or organisations are
diverse, with different reasons for preferring them over governmental providers.

Regulation .
The regulatory system establishes one group of provisions for public educational
services and another for private.

There are no regulations specifically for foreign schools and universities. In line
with the above division, foreign schools and universities are considered private
organisations and will therefore be required to observe the same provisions that

German Alvarez, “The Transnational Superior Education in Mexico”, RIMAC (Network of Academic and
Scientific Internationalization and Mobility), available at: www.redalyc.org/articulo.oa?id=
87314214019,

Roberto Rodriguez, “Foreign Direct Investment in Superior Education. The Mexican Case”, in Higher
Education Journal, No 130, available at: http://publicaciones.anuies.mx/revista/130/2/2/es/inversion-
extranjera-directa-en-educacion-superior-el-caso-de-mexico.

Roberto Rodriguez, “Present and future of transnational universities in Mexico”, available at:
http://firgoa.usc.es/drupal/files/RRG_M%C3%A9xico.pdf.
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private Mexican individuals or organisations must observe in order to provide
educational services.

Although there is no specific regulation of foreign schools and universities, if the
percentage of foreign investment in a Mexican organisation providing educational
services exceeds 49%, then the investment must be authorised by the National
Commission of Foreign Investments.

The regulatory system provides for the classification of education into three levels:

e pasic - preschool, elementary and junior high school (secundaria);

e medium - baccalaureate or equivalent (high school), professional/technical

education; and

» superior — beyond baccalaureate or equivalent, such as university,

postgraduate, master’s and doctorate.

There are other types of educational services, such as for individuals with special
needs and for adults, but those mentioned above are of most interest for purposes of
this chapter.

The basic level attracts most intervention from government, with many
regulations that private educational service providers must follow. For example, the
educational programmes for this level are established by the government. Private
sector service providers are permitted to add programmes or improvements, but as a
minimum they must follow the official programme. Consequently, for the private
sector it is easier to develop comparative advantages over other service providers at
the medium and superior levels.

Provision of educational services at the basic level requires government approval.
For services at medium or superior levels in the private sector, authorisation is not a
requirement but curricula must be approved.

The regulatory system for education in Mexico has a federal basis which might
be considered complex — intervention occurs at all levels of government, namely
federal, state and local, the detailed provisions being governed by the General
Education Law. Federal and state authorities have different and exclusive powers but
at the same time there are concurrent powers at federal, state and local levels. As a
consequence, the different levels of government have to interact among themselves
on a subordinated as well as a coordinated basis. State and local authorities are
entitled to issue provisions in the exercise of their powers, but these provisions must
be in accordance with the Constitution and the General Education Law.

In general, the exclusive powers of the federal government are related to the
creation of systems and guidelines for the functioning of the education system in
accordance with guidelines established by the Constitution. Exclusive powers at state
level are related to the implementation of said systems and guidelines within state
jurisdictions and in accordance with the particularities of the state.

Concurrent powers include the provision of educational services at the federal,
state and local government level. These services include the promotion of
investigation and reading, the practice of sports, evaluation and professional
development of those teaching at public schools.

There is no specific requirement that schools provide teaching in the Spanish



3.

3.1

Shelley Nadler, Silverio Sandate

language. The only provision in the General Education Law relating to language is
that public or private educational services must seek to promote the knowledge of
the linguistic plurality of Mexico and respect for the linguistic rights of indigenous
people. Speakers of indigenous languages will have access to compulsory education
in their own language and in Spanish.

With regard to state education laws the situation is similar. There is no
requirement regarding the language that schools or universities must teach in, but
there are provisions which stipulate that education services must seek to promote the
Spanish language without the impairment of linguistic diversity.

Regarding the curriculum, the most regulated level is the basic, since the
educational programmes for this level are determined by central government and
must be applied throughout Mexico. For the other educational levels the General
Education Law provides that educational content must be defined by plans and
programmes that determine:

* the acquisition of knowledge, skills and capacities corresponding to the

relevant educational level;

* the principal content, organised in learning units;

* the critical sequences to be observed between learning units; and

* evaluation criteria and procedures.

Regarding real estate, the General Education Law indicates that private
educational services must be provided in facilities that meet the appropriate hygiene,
safety, educational and accessibility conditions. More specific provisions are
contained in the General Law of the Educational Physical Infrastructure, which
establishes guidelines that must be observed in connection with the construction,
maintenance, rehabilitation, reinforcement and reconstruction of buildings and
facilities destined to be used for the provision of educational services in Mexico.

Among other provisions, a building used for the provision of educational services
must have the necessary licences and operating notices. Also, where appropriate,
certification must be obtained to ensure compliance with the requirements of
construction, equipment etc that are mandatory for each type of building in
accordance with local, state and federal regulations.

Intellectual property law

Trademarks

Private educational service providers are able to apply for registration of the marks
and slogans they use to identify and promote their educational services. Trademark
applications are filed in connection with the services themselves, as well as products
used by students such as uniforms and stationery.

Intellectual property rights over marks relating to educational services can be
enforced in the same way as those for other goods or services. If, following
registration of a mark or slogan, a third party uses an identical or confusingly similar
mark without permission, an infringement action can be lodged with the Mexican
Institute of Industrial Property (IMPI) by the owner of the trademark.
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Interestingly, although there are no foreign schools or universities established
directly in Mexico, the IMPI's database evidences trademark registrations protecting
the names of important universities of other countries. These registrations may be
the result of the indirect involvement of those universities within the Mexican
territory in special courses, projects or workshops in collaboration with Mexican
universities, their purpose being to prevent third parties using the marks without
authorisation in order to mislead consumers.

Copyright

Copyright protection might also be available to protect the content of materials used
by teachers to carry out their duties. Some schools and universities create or edit their
own books or other tools for use by students and professors. In this situation,
although registration with the National Copyright Institute (INDAUTOR) is not
necessary to obtain copyright protection, it might be advisable.

Depending on the nature of any potential copyright infringement by a third
party, copyright can be enforced by an infringement action before IMPI or a civil
claim for damages and loss of profits; and even criminal liability can be alleged by
filing a denouncement.

Trade secrets

The Industrial Property Law in Mexico establishes that to constitute a trade secret,
information must have an industrial application and must relate to the nature,
characteristics or purposes of a product, production method or process, or to means
of distributing or marketing products or rendering services. Due to the industrial
application requirement it is not usual that educational organisations have to
consider trade secrets.

Data protection

Mexican data protection law does not contemplate any specific provisions or
regulations with which schools must comply. The transfer of personal data is
regulated by Mexican data protection law in general, as follows:

* The data controller is required to have, at all times, a privacy notice specifying
the data to be collected, purposes of the data treatment/processing, and rights
that can be exercised by the data subjects in connection with their personal data.

« Transfers of personal data from the data controller to another entity (other
than the data processor) must be expressly indicated within the privacy
notice, stating the third party who will receive the personal data and the
purposes of said data transfer.

« The third party receiving the personal data transferred by the data controller
must observe all the obligations contained in the data controller’s privacy
notice.

« The data subjects can refuse the transfer of their personal data; however, they
must expressly inform the data controller of their refusal. Should the data
subjects not expressly inform the data controller of their refusal, it will be
presumed that they have granted their consent.
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* Where the data transfer exclusively takes place between the data controller
and the data processor it is not necessary to obtain the data subject’s consent.
However, it is considered good practice to inform the Mexican Privacy and
Data Protection Authority of such situations.

Tax

Mexican income tax law stipulates that organisations providing educational services
with authorisation, or officially recognised studies under the terms of the General
Education Law, are not liable for payment of income tax, provided that they are
considered as institutions authorised to receive deductible donations.

Employment law
There are no particular restrictions or requirements established in Mexican federal
labour law relating to foreign teachers. Federal labour law contains specific
provisions regulating the services rendered by academic and administrative staff in
autonomous public universities and superior education institutions, and teaching
services in the private sector are not considered to be a special type of work or
employment.

In this context it is worth noting that federal labour law provides that in any
company or establishment, at least 90% of employees must be Mexican nationals.

Anti-bribery/money laundering

There is no particular legislation or code of practice relevant to fraud, anti-corruption
or money laundering in Mexico that directly addresses people involved in the
provision of educational services.

Current developments

The latest reform to the General Education Law was made earlier this year and was
published in the Mexican Official Gazette on 22 March 2016. The main purpose of
the reform was to facilitate academic mobility so that studies carried out abroad,
outside the Mexican national education system, can acquire official validity in
Mexico and qualify as superior level education for students returning to Mexico.
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