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Mexico

Andrés Nieto
Von Wobeser y Sierra, SC

Regulatory framework

1 What are the principal governmental and regulatory policies
that govern the banking sector?

The oversight of the Mexican banking system is primarily the responsi-
bility of the Ministry of Finance and Public Credit, the Bank of Mexico,
the National Banking and Securities Commission, the Institute for
the Protections of Bank Savings and the National Commission for the
Protection and Defence of Users of Financial Services.

In 2014, a major financial reform was approved, with four main objec-
tives: expanding credit through credit performance evaluations for banks;
protecting and strengthening the stability of the banking sector by improv-
ing the legal framework of bank’s bankruptcy; increasing competition with
dispositions that promote transparency in the market and consumer pro-
tection; and strengthening governmental banking.

2 Summarise the primary statutes and regulations that govern
the banking industry.

In Mexico credit institutions are governed primarily by the Credit

Institutions Law, the Law for the Transparency and Order of the Financial

Services, Law for the Transparency and Promotion of the Guaranteed

Real Estate Credit, the general regulations applicable to credit institutions

issued by the National Banking and Securities Commission, by the circu-

lars issued by the Bank of Mexico, by the general regulations issued by the

National Commission for the Protection and Defence of Users of Financial

Services, the Law Regulating Financial Groups, Banks Savings Protection

Law and in the case of development bank institutions (governmental bank-

ing institutions), also by their own organisational laws.

+  Credit Institutions Law: Regulates the incorporation, operation,
supervision, liquidation and resolutions of banking institutions.

Law to regulate banking groups: Regulates the functioning of banking
groups and the liability of the holding controlling entity.

- Law for the Protection and Defence of Users of the Financial Services

Creates the National Commission for the Protection and Defence of
users of the Financial Services and a decentralised entity for the pro-
tection of consumers, setting forth procedures that can be brought
against banking institutions and prohibiting abusive clauses.
Law for the Transparency and Order of the Financial Services:
Regulates transparency of commissions, interest rates and other bank-
ing prices, adhesion agreements and payment systems of low transac-
tions payment systems (debit and credit ATMs).

« Law for the Transparency and Promotion of the Guaranteed Real
Estate Credit: Regulates credits guaranteed by real estate mortgages
and transfer of mortgages.

+  Regulations issued by the National Commission for the Protection
and Defence of Users of Financial Services: Regulates transparency of
financial services and abusive clauses.

+  Banks Savings Protection Law: Creates a system to guarantee deposits
in case of bankruptcy of financial institutions.

3 Whichregulatory authorities are primarily responsible for
overseeing banks?

In Mexico, the National Banking and Securities Commission, a decen-

tralised body of the Ministry of Finance and Public Credit, is the primary

authority responsible for the oversight and supervision of the credit institu-

tions together with the Institute for the Protection of Bank Savings, in order
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to ensure that they following the applicable rules and healthy practices in
the area.

4 Describe the extent to which deposits are insured by the
government. Describe the extent to which the government
has taken an ownership interest in the banking sector and
intends to maintain, increase or decrease that interest.

In Mexico, the Institute for the Protection of Bank Savings guarantees
the payment of principal and financial charges of the full service bank-
ing institutions derived from bank deposits, up to an amount equivalent
t0 400,000 investment units (approximately 2 million pesos), per person,
individual or entity, in the same full service banking institution.

Furthermore, regarding the participation of the state in the Mexican
banking system, the Credit Institutions Law establishes the existence
of development bank institutions, which form part of the federal public
administration, in which the federal government has at least a 66 per cent
share of the capital stock, and the fundamental purpose of which is to
facilitate access to credit and financial services for individuals and entities,
and to provide them technical assistance and training in order to promote
economic development.

5 Which legal and regulatory limitations apply to transactions
between a bank and its affiliates? What constitutes an
‘affiliate’ for this purpose? Briefly describe the range of
permissible and prohibited activities for financial institutions
and whether there have been any changes to how those
activities are classified.

Full-service banking institutions require the agreement of at least three-
quarters of the board members present at the board of directors meetings
in order to approve engaging in operations with related persons, in which
the latter are or may become debtors to the full-service banking institutions.

According to article 67 of the Law Regulating Financial Groups, the
affiliates will be governed by corresponding international treaties or agree-
ments, the provisions contained in the above-mentioned Law and those
emanating from it, as well as the opinion of the Bank of Mexico and of the
Commissions for National Banking and Securities, Insurance and Bonds
and Retirement Savings System.

An affiliate is the Mexican company authorised to organise and operate
like any of the financial entities that may form a financial group under the
Law Regulating Financial Groups. It regulates operations carried out by for-
eign financial institutions, which are the financial entities incorporated in a
country with which Mexico has signed an international treaty or agreement
by virtue of which the establishment of affiliates in Mexico is permitted.

The affiliates may carry out the same acts as the bank holding company
of full service banking institutions and they will have the same restrictions,
unless the applicable international treaty or agreement establishes some
restriction. The affiliates may acquire shares from financial entities in order
to be incorporated into a financial group or for a foreign financial institution
to acquire the shares of a bank holding company.

6 What are the principal regulatory challenges facing the
banking industry?

Asaresult of the so-called ‘financial reform’ (published on 10 January 2014
in the Official Federal Gazette), the obligations of credit institutions have
increased, which may be reflected in increases in the operating expenses
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of such institutions. In Mexico, financial matters are regulated by the
Federal Congress, by a decentralised body of the Ministry of Finance and
Public Credit, which is the National Banking and Securities Commission,
by a constitutionally autonomous body, which is the Bank of Mexico, and
by the National Commission for the Protection and Defence of Users of
Financial Services, which increases the charges of the credit institutions,
such charges being established in different regulatory bodies.

7 Arebanks subject to consumer protection rules?

The Law for the Protection and Defence of Users of Financial Services
created the National Commission for the Protection and Defence of Users
of Financial Services, the purpose of which is to protect and defend the
rights and interests of public users of financial services. The Institute for
the Protection of Bank Savings was also created to protect the resources
of the public.

8 Inwhat ways do you anticipate the legal and regulatory policy
changing over the next few years?

The reforms made in 2014 allow the leaders of the financial institutions to
confront and regulate the greatest risks that the financial entities currently
face, such as business risks, business development and strategies for man-
aging them to prevent future financial crises.

The recent reforms follow the same trend in the sense of encouraging
the review, verification, substantiation and evaluation of the operations,
organisation, functioning, processes, internal control, risk management
and information systems, and the assets, the adjustment of capital to the
risks, the quality of the assets and, in general, everything that can affect the
financial and legal position, so that the credit institutions follow industry
best practice and thereby avoid systemic risks and future financial crises.

Supervision

9 How are banks supervised by their regulatory authorities?
How often do these examinations occur and how extensive
are they?

The supervision of the credit institutions is the responsibility of the
National Banking and Securities Commission, which may carry out inspec-
tions of the credit institutions, in order to review, verify, substantiate and
evaluate the operations, organisation, functioning, processes, systems of
internal control, of risk management and of information, as well as the
assets, the adjustment of capital to the risks, the quality of the assets and, in
general, everything that can affect the financial and legal position, keeping
records, in order to ensure that the credit institutions are in compliance with
the provisions that govern them and the healthy practices in the industry.

In addition, the National Commission for the Protection and Defence
of the Users of Financial Services will be responsible for the supervision of
the entities regulated by the Credit Institutions Law, which may request
the National Banking and Securities Commission to inspect the credit
institutions in order to review, verify, substantiate and evaluate that the
credit institutions are in compliance with the provisions referred to in this
paragraph.

The oversight by the National Banking and Securities Commission
will be done through the analysis of accounting, legal, economic, finan-
cial, administrative, process and procedures information obtained by such
Commission under the applicable law, in order to evaluate the compliance
with the regulations governing the credit institutions, as well as their stabil-
ity and proper functioning.

Notwithstanding the information and documentation that the
credit institutions must provide it periodically, the National Banking and
Securities Commission may, within the scope of the applicable provisions,
request from them the information and documentation it needs to fulfil its
oversight duties.

10 How do the regulatory authorities enforce banking laws and
regulations?

The National Banking and Securities Commission, as a result of its over-
sight powers, may make observations and order the adoption of measures to
correct the irregular acts or omissions it has detected through its activities.
The National Banking and Securities Commission, in order to enforce
its decisions, may make use of the following measures: advice with warn-
ing; fine from 2,000 to 5,000 days of minimum wage; additional fine of
100 days of minimum wage for each day the infringement persists; and the
assistance of police force. If the warning is insufficient, it may request the
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competent authority to proceed against the infringer for disobedience of a
legitimate order of a competent authority.

11  What are the most common enforcement issues and how have
they been addressed by the regulators and the banks?

The measures adopted by the National Banking and Securities Commission
to correct the irregular acts or omissions will be preventative with the pur-
pose of preserving the stability and solvency of the credit institutions, and
regulatory in order to define criteria and establish rules and procedures
that their operations must abide by.

12 How has bank supervision changed in response to the 2008
financial crisis?

As a result of the financial crisis of 2008 the law applicable to credit insti-
tutions in Mexico has been reformed in order to ensure the stability of
the Mexican financial system through the adoption of prudent measures,
evaluation periods of the full service banking institutions, sanctions and the
establishment of obligations for them to comply with capitalisation indexes
that permit them to cover their obligations, even in adverse situations and
thus protect the rights of the public and creditors of the credit institutions.

Resolution

13 Inwhat circumstances may banks be taken over by the
government or regulatory authorities? How frequent is
this in practice? How are the interests of the various
stakeholders treated?

The National Banking and Securities Commission, with a resolution of its
governing board, in protection of the interests of the public and creditors of
a full service banking institution, may declare as a precautionary measure
the intervention in the full service banking institution and order the clos-
ing of its offices and branches when any of the following situations occurs:
in the space of one month, the capitalisation index of the full service
banking institution diminishes to a level equal or inferior to the mini-
mum capital requirements;
it does not comply with the minimum required capitalisation index; or
one of the premises of non-compliance established in section VI of
article 28 of the Credit Institutions Law is present and, in the judgment
of the Banking Stability Committee, it could generate, directly or indi-
rectly, serious negative effects on other full-service banking institu-
tions or other financial entities, such that it threatens their stability or
solvency, provided that it could affect the stability or solvency of the
financial system or could put at risk the functioning of the system of
payments necessary for the development of economic activity.

In addition, the National Banking and Securities Commission may declare
the intervention of a full service banking institution when in its judgment
there are irregularities of any kind that could affect its stability and sol-
vency, and put at risk the interests of the public or of the creditors of the
institution in question.

14 Whatis the role of the bank’s management and directors in
the case of a bank failure? Must banks have a resolution plan
or similar document?

The intervention of a full service banking institution will imply that the
person that the governing board of the Institute for the Protection of Bank
Savings designates will become a provisional administrator of the institu-
tion, who must prepare an opinion on the overall situation of the full service
banking institution, which must include at least a detailed description of
the financial situation of the full service banking institution, an inventory
of assets and debts and, in addition, the identification of the obligations
pending payment of the institution and it must have alegal and accounting
opinion that the independent external auditors have prepared.

The designated provisional administrator will become the sole admin-
istrator of the institution, substituting the board of directors as well as
the general shareholders meeting and for that he will have, among other
things, the powers that corresponded to the board of directors and the
general director, enjoying general powers for acts of dominion, of admin-
istration, of litigation and collections, with powers that require a special
clause under the law, and to subscribe negotiable instruments, carry out
credit transactions, present denouncements and complaints, withdraw
from them, grant pardon and commit to arbitral proceedings. In no case
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will the provisional administrator be restrained in his actions by any reso-
lutions that the board of directors may have adopted.

15 Are managers or directors personally liable in the case of a
bank failure?

The credit institutions will be liable directly and without limitation for the
acts carried out by their officers and employees in the performance of their
duties, as well as for the acts carried out by those who claim to hold some
position, agency, commission or any other legal title that such institutions
had granted to carry out its operations. This will be applicable notwith-
standing the civil or criminal liabilities such person may incur individually.

16 How has bank resolution changed in response to the recent
crisis?

Under Mexican law, the resolution of a full service banking institution now
is appropriate when the National Banking and Securities Commission has
revoked the authorisation that it had been granted to incorporate and oper-
ate as such, or when the Financial Stability Committee determines that:
serious negative effects can be generated on other full service banking
institution(s) or other financial entities, such that it threatens their stabil-
ity or solvency, provided that it may affect the stability or solvency of the
financial system,; or the functioning of the payments system is put at risk.

Capital requirements

17 Describe the legal and regulatory capital adequacy
requirements for banks. Must banks make contingent capital
arrangements?

According to the general regulations applicable to credit institutions,
issued by the National Banking and Securities Commission, the minimum
subscribed and paid in capital applicable to the full service banking institu-
tions will be established in function of the operations they engage in. Their
minimum capital will be the equivalent in Mexican currency to the value of
36, 54 or 90 million investment units (180, 270 or 450 million pesos, respec-
tively), in function of the operations included in their corporate purpose.
In addition, the full service banking institutions must evaluate, at least
once a year, whether the capital they have would be sufficient to cover pos-
sible losses derived from the risks such institutions could incur in different
scenarios, including those in which adverse economic conditions prevail.

18 How are the capital adequacy guidelines enforced?

The capital requirements will be determined based on balances on the last
day of the month. The institutions will make such calculation once a month
and will provide that information to the Bank of Mexico. Notwithstanding
the above, the Bank of Mexico will verify the calculation and may resolve
that an institution make the calculation in order to determine compliance
with the capitalisation requirements at any time when in the judgment of
the Banking and Securities Commission it is considered that between the
days when the calculation is made, the institution is assuming risks signifi-
cantly greater than those shown with the figures of the close of the month.

19 What happens in the event that a bank becomes
undercapitalised?

If the full service banking institution does not comply with the mini-

mum capitalisation index required, the National Banking and Securities

Commission, with approval of its governing board, after hearing from the

banking institution affected, as well as the opinion of the Bank of Mexico

and of the Institute for the Protection of Bank Savings, may declare the
revocation of the authorisation that it has granted to it to incorporate and
operate as such.

When the full-service banking institutions do not comply with the
capitalisation index or with the basic part of the net capital, the National
Banking and Securities Commission must order the application of mini-
mum corrective measures such as:

inform its board of directors of its classification based on its capitalisa-

tion index;

+  present to the Commission a capital restoration plan that will result in
an increase in its capitalisation index, which must be approved by its
board of directors before being presented to the Commission;

- suspend, totally or partially, the payment to its shareholders of
dividends;
suspend, totally or partially, the stock buyback programmes;
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« defer or cancel, totally or partially, the payment of interest and, if
necessary, the payment of principal or convert into shares the subor-
dinated obligations; and

- suspend the payment of the extraordinary compensation and bonuses
additional to the salary of the general director and of the officers of the
two levels below that.

20 What are the legal and regulatory processes in the event that a
bank becomes insolvent?

The laws regulating the bank bankruptcy processes through the amend-

ment published in the Official Federal Gazette on 10 January 2014 are:

the Credit Institutions Law, the Commercial Bankruptcy Law, the Law for

Protection of Bank Savings and the Securities Market Law. The process

in the case of bank insolvency is governed by the Decree published in the

Official Federal Gazette on 10 January 2014 and is the following:

When there is bank insolvency, extinction of its capital or the assets of
the banking institutions are not sufficient to cover their debts, the judicial
liquidation process will be initiated by the National Banking and Securities
Commission or the Institute for the Protection of Bank Savings which will
act as liquidator. The purpose of judicial bank liquidation includes the
following among its essential elements:

- cause of revocation and initiation of the process: which involves the
recognition of creditors and ranking of claims, the sale of assets,
priority of payment, challenges without suspension of the process and
reserves are established in case of pending lawsuits;
modifications to the bank resolutions scheme;
liquidity index and treatment of bank systems with liquidity problems;
adoption of prudential measures;
periodic evaluation of the full service banking institutions; and
imposition of sanctions.

21 Have capital adequacy guidelines changed, or are they
expected to change in the near future?

Recently the rules issued in Basel III were adopted and incorporated into
Mexican law, with which minimum capitalisation indexes required for
credit institutions were established in order to ensure financial stability
and the liquidity of the institutions that make up the Mexican financial
system.

Ownership restrictions and implications

22 Describe the legal and regulatory limitations regarding the
types of entities and individuals that may own a controlling
interest in a bank. What constitutes ‘control’ for this purpose?

The persons who acquire or transfer common stock that represents more

than two percent of the capital stock of a full-service banking institution,

must give notice to the National Banking and Securities Commission
within the three business days following the acquisition or transfer.

Additionally, when it is intended to acquire directly or indirectly more
than § per cent of the common paid in capital stock, the authorisation of
the National Banking and Securities Commission must first be obtained,
which authorisation may be granted discretionally, for which purpose it
will entertain the opinion of the Bank of Mexico.

In the event that a person or group of persons, whether or not share-
holders, intends to acquire 20 per cent or more of the common stock or
obtain control of the institutions, it must request in advance the authori-
sation of the National Banking and Securities Commission, which it may
grant discretionally, entertaining the opinion of the Bank of Mexico.

The Credit Institutions Law defines control as:

the capacity to impose, directly or indirectly, decisions on the general

shareholders meetings;

+  to maintain title to the rights that permit, directly or indirectly, the
exercise of the vote with respect to more than 5o per cent of the capital
stock; or

+  todirect, directly or indirectly, the administration, the strategy or the
principal policies of the institution, whether through the ownership of
securities or by virtue of any other legal act.

23 Are there any restrictions on foreign ownership of banks?

Foreign governments may not participate in, directly or indirectly, the
capital stock of the full-service banking institutions, unless:
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+  theydoso as temporary prudential measures such as financial support
or rescue;
the foreign government has control through official entities such as
funds, governmental development entities, among others, with the
prior discretional authorisation of the National Banking and Securities
Commission, with a resolution of its governing board; or

+  the participation is indirect and the foreign government does not have
control.

24 What are the legal and regulatory implications for entities
that control banks?

According to the Law Regulating Financial Groups, a company intended to
control a banking institution is created for the acquisition and administra-
tion of its stock.

The National Banking and Securities Commission supervises bank
holding companies, the predominant entity of which is also supervised
by the Commission, according to the applicable legal provisions. They
must be fixed capital stock corporations, organised in accordance with the
General Business Organisations Law, taking the following into account:

their purpose will be to provide banking and credit services, in terms

of this Law;

the duration of the company will be indefinite;

they must have the corresponding capital stock and the minimum

capital established in this Law; and

they must have their corporate domicile in Mexico.

The corporate by-laws, as well as any modification thereof, must be sub-
mitted to the approval of the National Banking and Securities Commission.
Once the corporate bylaws or its amendments are approved, the public
instrument recording them must be registered in the Public Registry of
Commerce.

25 What are the legal and regulatory duties and responsibilities
of an entity or individual that controls a bank?

Articles 119 and 120 of the Law Regulating Financial Groups provide that
a bank holding company will sign an agreement establishing that it will be
secondarily liable without limitation for compliance with the obligations of
the financial entity and will also be liable without limitation for the losses
of the full-service banking institutions.

The responsibilities of a bank holding company are regulated by the
Institute for the Protection of Bank Savings, which must estimate and
notify the bank holding company of the preliminary amount of the losses
on the business day following their determination.

The bank holding company must create a reserve from its capital for
an amount equivalent to the preliminary amount of the losses and it must
establish a guarantee, within a term that will not exceed 15 calendar days
from the date on which it receives the said notification.

The bank holding company will be subject to a special oversight
programme of the Commission which supervises the entity the Ministry
determines as predominant. Additionally, the bank holding company will
receive inspection visits from the responsible authorities. Another of the
restrictions on the bank holding company is that it cannot pay dividends to
the shareholders or carry out any mechanism or act that involves a transfer

of economic benefits to the shareholders, as of the date on which the gov-
erning board of the Institute for the Protection of Bank Savings determines
the method of resolution applicable to the full-service banking institution
that suffered the losses.

26 What are the implications for a controlling entity or
individual in the event that a bank becomes insolvent?

It is liable secondarily and without limitation for compliance with the
obligations and losses of the banking institution, whether acquired prior
or subsequent to its state of insolvency. The bank holding company will be
obligated to create a reserve and provide a guarantee for the payment of
the amount of the losses.

The person or persons who have powers to administer the company
must deliver the administration to the liquidator or the representative the
latter designates, in terms of article 167 of the Credit Institutions Law. The
delivery referred to in this article will include all the assets, books and
documents of the insolvent full service banking institution.

Changes in control

27 Describe the regulatory approvals needed to acquire control
of a bank. How is ‘control’ defined for this purpose?

The Credit Institutions Law defines control as the capacity to impose,
directly or indirectly, decisions on the general shareholders meetings; to
maintain title to the rights that permit, directly or indirectly, the exercise of
the vote with respect to more than 50 per cent of the capital stock; to direct,
directly or indirectly, the administration, the strategy or the principal
policies of the institution, whether through the ownership of securities or
by virtue of any other legal act.

Persons that acquire or transfer common stock representing more
than 2 per cent of the capital stock of a full service banking institution must
give notice to the National Banking and Securities Commission, within
three business days from the acquisition or transfer.

Additionally, when it is intended to directly or indirectly acquire more
than § per cent of the common paid in capital stock, the authorisation of
the National Banking and Securities Commission must be obtained first,
which it may grant discretionally, for which it must entertain the opinion
of the Bank of Mexico.

In the event that a person or group of persons, whether or not share-
holders, intends to acquire 20 per cent or more of the common stock or
to obtain control of the institution, it must request the prior authorisation
of the National Banking and Securities Commission, which may grant it
discretionally, with the prior opinion of the Bank of Mexico.

28 Are the regulatory authorities receptive to foreign acquirers?
How is the regulatory process different for a foreign acquirer?

The Credit Institutions Law establishes a restriction on foreign govern-
ment which may not participate, directly or indirectly, in the capital stock
of the full-service banking institutions, unless:
+ theydoso as temporary prudential measures such as financial support
or rescue;
the foreign government has control through official entities such as
funds, governmental development entities, among others, with the
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prior discretional authorisation of the National Banking and Securities
Commission, with a resolution of its governing board; or

the participation is indirect and the foreign government does not have
control.

29 What factors are considered by the relevant regulatory
authorities in an acquisition of control of a bank?

According to Mexican law, the authority will determine if a person or group
of persons has control of a credit institution based on the capacity it has
to impose, directly or indirectly, decisions on the general shareholders
meetings of the institution; to maintain title over the rights that permit it,
directly or indirectly, to exercise the vote with respect to more than 50 per
cent of the capital stock of the institution; or to direct, directly or indirectly,
the administration, strategy or principal policies of the institution, whether
through ownership of securities or by virtue of any other legal act.

94

30 Describe the required filings for an acquisition of control of
abank.

The request presented to the National Banking and Securities Commission
to obtain its authorisation must contain:
the list or information on the person or persons who intend to obtain
control of the institution;
the list of the board members and directors who would be appointed;
a general operating plan; and
a strategic programme for the organisation, administration and inter-
nal control of the institution.

31 Whatis the typical time frame for regulatory approval for
both a domestic and a foreign acquirer?

By provision of articles 8 and 9 of the Law Regulating Financial Groups, the
term for the administrative authorities to hear the opinion of other authori-
ties, and those related to the authorisations regarding the organisation,
merger, spin-off and liquidation of the bank holding company will have a
maximum term of 180 days for the administrative authorities to issue their
ruling.
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