MINSIGHT

PRIVATE LITIGATION
GUIDE

SECOND EDITION

Editors
Nicholas Heaton and Benjamin Holt



PRIVATE
LITIGATION
GUIDE

SECOND EDITION

Editors

Nicholas Heaton and Benjamin Holt

Reproduced with permission from Law Business Research Ltd
This article was first published in December 2020

For further information please contact Natalie.Clarke®@lbresearch.com

© Law Business Research 2020



Publisher
Clare Bolton

Account managers
Marta Jurkowska, Samuel Romp and J'nea-Louise Wright

Editorial coordinator
Georgia Goldberg

Production editor
Simon Tyrie

Subeditor
Martin Roach

Published in the United Kingdom by Global Competition Review

Law Business Research Ltd

Meridian House, 34-35 Farringdon Street, London, EC2A 4HL, UK
© 2020 Law Business Research Ltd
www.globalcompetitionreview.com

Second edition

No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific situation,
nor does it necessarily represent the views of authors’ firms or their clients. Legal advice
should always be sought before taking any legal action based on the information provided. The
publishers accept no responsibility for any acts or omissions contained herein. Although the
information in this is accurate as at October 2020, be advised this is a developing area.

To subscribe contact subscriptions@globalcompetitionreview.com

Enquiries concerning reproduction should be sent to Law Business Research, at the

address above. Enquiries concerning editorial content should be directed to the Publisher -
clare.bolton@globalcompetitionreview.com

ISBN 978-1-83862-262-6

Printed in Great Britain by Encompass Print Solutions, Derbyshire
Tel: 0844 2480112

© Law Business Research 2020



Acknowledgements

The publisher acknowledges and thanks the following contributors for their learned assistance
throughout the preparation of this book:

ADVOKATFIRMAN VINGE
ALLEN & OVERY LLP
CAMINATI BUENO ADVOGADOS
CDC CARTEL DAMAGE CLAIMS CONSULTING SCRL
CHARLES RIVER ASSOCIATES
COOLEY LLP
CROWELL & MORING LLP
CUATRECASAS
DENTONSLLP
DEUTSCHE BAHN AG
FASKEN MARTINEAU DUMOULIN LLP
HAUSFELD & COLLP
HERBERT SMITH FREEHILLS LLP
HOGAN LOVELLS
GLEISSLUTZ
LUTHER RECHTSANWALTSGESELLSCHAFT MBH
MLAB ABOGADOS SLP

MORAIS LEITAO, GALVAO TELES, SOARES DA SILVA & ASSOCIADOS

i

© Law Business Research 2020



NISHIMURA & ASAHI
PINHEIRO NETO ADVOGADOS
PROSKAUER ROSE LLP
SLAUGHTER AND MAY
THERIUM CAPITAL MANAGEMENT
VON WOBESER Y SIERRA
WINSTON & STRAWN LLP

WOLF THEISS

ii

© Law Business Research 2020



Contents

Introduction 1

Nicholas Heaton and Benjamin Holt

Part 1: Key Issues

1 Territorial Considerations: the EU Perspective 5
Camilla Sanger and Olga Ladrowska

2 Collective or Class Actions and Claims Aggregation in the United States ........coeeveerseerecenee 16
Eva W Cole and Jeffrey J Amato

3 Collective or Class Actions and Claims Aggregation
in the EU: the Claimant’s Perspective 28
Till Schreiber and Martin Seegers

4 Collective or Class Actions and Claims Aggregation
in the EU: the Defendant’s Perspective 39
Johannes Hertfelder and Ines Bodenstein

5 Collective or Class Actions and Claims Aggregation in Germany 47
Borbdla Dux-Wenzel, Anne Wegner and Florian Schulz

6 Collective or Class Actions and Claims Aggregation in the Netherlands.......c.cccocoeeeueueunee. 56
Kees Schillemans, Emma Besselink, Eline Vancraybex and Hannelore Vanderveen

7 Collective or Class Actions and Claims Aggregation in Spain 66
Maria Pérez Carrillo and Patricia Pérez Ferndndez

8 Collective or Class Actions and Claims Aggregation in the United Kingdom.......coccceveeeene. 73

Kim Dietzel, Stephen Wisking, James White, Andrew North and Ruth Allen

iii

© Law Business Research 2020



Contents

9 The Role of US State Antitrust Enforcement 93
Juan A Arteaga and Jordan Ludwig

10 US Monopolisation Cases 115
Dee Bansal, Jacqueline Grise, Julia Brinton and David Burns

11 Causation and Remoteness: the US Perspective 129
Colin Kass and David Munkittrick

12 Causation and Remoteness: the EU Perspective 138
Helmut Brokelmann and Paloma Martinez-Lage

13 Proving the Fix: Remedies and Damages 145
Michelle M Burtis and Keler Marku

14 Picking up the Tab: Funding and Costs from the Claimant’s Perspective........cccoeurrureenne 158
Tilman Makatsch and Robert Bduerle

15 Funding and Costs: the Third-Party Funding Perspective
on Funding Competition Claims 170
Elizabeth Korchin and Nicholas Moore

Part 2: Overviews

16 Brazil Overview 183
Cristianne Saccab Zarzur, Lilian M Cintra de Melo and Carolina Destailleur G B Bueno

17 Canada Overview 192
Antonio Di Domenico, Vera Toppings and Zohaib Maladwala

18 China Overview 205
Jet Deng and Ken Dai

19 Japan Overview 214
Madoka Shimada, Kazumaro Kobayashi and Atsushi Kono

20 Mexico Overview 224

Fernando Carrefio Niifiez de Alvarez and Gerardo Enrique Rodriguez Aguilar

iv

© Law Business Research 2020



Contents

Part 3: Comparison across Jurisdictions

21 Austria Q&A 235
Guenter Bauer and Robert Wagner

22 Brazil Q&A 252
Eduardo Caminati Anders, Marcio de Carvalho Silveira Bueno,
Luiz Fernando Santos Lippi Coimbra and Ana Cristina Von Gusseck Kleindienst

23 England & Wales Q&A 266
Nicholas Heaton and Paul Chaplin

24 Germany Q&A 306
Kim Lars Mehrbrey, Lisa Hofmeister and Sophia Jaeger

25 Mexico Q&A 325
Fernando Carrefio Ntifiez de Alvarez and Gerardo Enrigue Rodriguez Aguilar

26 Netherlands Q&A 338
Klaas Bisschop and Sanne Bouwers

27 Portugal Q&A 355
Gongalo Machado Borges

28 Spain Q&A 372
Maria Pérez Carrillo

29 Sweden Q&A 386
Andrew Bullion, Mikael Treijner, Johan Karlsson and Trine Osen Bergquist

30 United States Q&A 403
Benjamin Holt

About the Authors 417

Contributors’ Contact Details 439

\%

© Law Business Research 2020



PART 3

CO
AC

MPARISON
ROSS

JU

RISDICTIONS

© Law Business Research 2020



Mexico Q&A

Fernando Carreiio Nuifiez de Alvarez and Gerardo Enrique
Rodriguez Aguilar!

Effect of public proceedings
1 What is your country’s primary competition authority?

The authorities in charge of enforcing the Mexican Federal Competition Act (FCA) and its
regulations are the Federal Telecommunications Institute (FTI), which is the competition
agency focusing only on the telecommunications and broadcasting industries, and the Federal
Competition Commission (the Commission or the FCC) (the Agencies), which is the agency for
all the other industries.

2 Does your competition authority have investigatory power? Can it
bring criminal proceedings based on competition violations?

To start an investigation to demonstrate the existence of any monopolistic behaviour is a dif-
ficult task for the Agencies. The chief prosecutor of the Investigative Authority (IA) needs to
obtain sufficient evidence or receive a complaint backed up with enough evidence to do so.

The investigation may last up to 120 business days. This period may be extended four times.
Asaconsequence, the investigation may last up to 600 business days. During the investigation,
the Agencies may exercise any of the following powers: issue requests for information; sum-
mon and depose any individual; and execute dawn raids.

Once the investigation is finished, the IA has two options: close the investigation, or issue a
statement of objections and summon all those responsible for engaging in the practice.

1  Fernando Carrefio Ntfiez de Alvarez is a partner and Gerardo Enrique Rodriguez Aguilar is a senior
associate at Von Wobeser y Sierra.
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The administrative trial procedure initiates with the issuance of the statement of objec-
tions. Through this procedure, the IA and the accused submit evidence in support of the allega-
tions or in response thereto. After the Agencies discuss the allegations and the responses of the
accused regarding the anticompetitive behaviour, the outcome will be stated in the judgment,
which will be notified to all the interested parties.

All other procedures for prosecuting any competition violation in Mexico are subject to
issuance of the statement of objections (for criminal investigations) or the judgment entered
by the competition authority (for civil claims). Thus, it is relevant to bear in mind that only the
action of the Agencies will trigger the criminal and civil procedures.

3 Can private antitrust claims proceed parallel to investigations and
proceedings brought by competition authorities and criminal prosecutors
and appeals from them?

No, only the action of the Agencies will trigger the criminal and civil procedures.

4 Is there any mechanism for staying a private claim while a related
public investigation or proceeding (or an appeal) is pending?

No, the private parties have to wait for the issuance of the statement of objections for criminal
investigations and the Agencies’ final decision to bring a civil claim.

5 Are the findings of competition authorities and court decisions
binding or persuasive in follow-on private antitrust cases? Do they
have an evidentiary value or create a rebuttable presumption that
the competition laws were violated? Are foreign enforcers’ decisions
taken into account? Can decisions by sector-specific regulators be
used by private claimants?

The FCA states that the final decision issued by the Agencies would be enough to prove the
wrongdoing of the anticompetitive conduct. In this regard, the decision has evidentiary value
that the competition laws were violated; therefore, it seems that the Federal Courts would be
limited to estimating the amount to be granted as payment for the damages and losses.

In terms of the FCA, the Commission’s decisions are the only judgement that will trigger the
civil claim before the federal courts.

6 Do immunity or leniency applicants in competition investigations
receive any beneficial treatment in follow-on private antitrust
cases?

No, the leniency applicants would have to face civil proceedings if the affected persons bring a

civil claim.
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7 Can plaintiffs obtain access to competition authority or prosecutors’
files or the documents the authorities collected during their
investigations? How accessible is information prepared for or
during public proceedings by the authority or commissioned by
third parties?

The civil proceeding before the federal courts would be limited to estimating the amount to

be granted as payment for the damages and losses. That being said, it is customary that the

Commission’s decisions calculate the damages (estimated in money) caused in the market as a

result of the anticompetitive conduct.

If the plaintiffs were part of an administrative trial, they may have access to the information
submitted in that part of the procedure. The information obtained through the investigation is
classified as confidential, so the plaintiffs would not have access to that information.

8 Isinformation submitted by leniency applicants shielded from
subsequent disclosure to private claimants?

Yes, if the leniency was granted to the applicants. In terms of the FCA, the information submit-
ted under the leniency program would remain confidential.

9 Is information submitted in a cartel settlement protected from
disclosure?

This is not applicable in Mexico; the FCA does not state any cartel settlement.

10 How is confidential information or commercially sensitive
information submitted by third parties in an investigation treated in
private antitrust damages claims?

This subject is still under discussion by the federal courts. In principle, if confidential informa-
tionis granted by a third party in an investigation, this could not be released in private damages
claims; however, there are judicial decisions in which the courts have mentioned that the com-
petition principle should prevail over the privacy right; therefore, if the confidential informa-
tion is essential to prove the anticompetitive damage, it is possible that this may be unclassified
and released in private damages claims.

Commencing a private antitrust action
11 On what grounds does a private antitrust cause of action arise?

The FCA sanctions three types of monopolistic behaviours: cartels; abuse of dominance con-
duct; and illegal mergers; as a consequence, these are the private causes of action for plaintiffs
to recover damages and losses.

12 What forms of monetary relief may private claimants seek?

In Mexico private persons may only seek relief from damages and losses caused by anticompeti-
tive behaviours through federal courts. The Federal Civil Code and Federal Civil Procedure Code
in Mexico sets forth two different procedures for seeking this: private actions and class actions.
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The damages are the harm suffered to the assets of a person by the breach of an obligation
and, the losses are the deprivation of any lawful gain that would have been obtained if the obli-
gation had been complied with.

13 What forms of non-monetary relief may private claimants seek?

Thisisnot applicable in Mexico.

14 Who has standing to bring claims?

Any entity or individual who has been harmed by a cartel, abuse of dominance or an ille-
gal merger has legal standing to bring a claim to recover damages and losses before the fed-
eral courts.

The federal statutes make no distinction between categories of persons entitled to recover
damages. That being said, direct or indirect purchasers who acquired the goods or services sub-
ject to the anticompetitive conduct, or competitors of those markets, may bring the civil suits.

The only requisite to have legal standing would be to have a final decision by means of
which an entity or individual was found liable for any anticompetitive conduct or an illegal
merger; otherwise, the suit would be dismissed

15 In what forums can private antitrust claims be brought in your
country?

Private competition actions are authorised only under federal law. The causes of action are
contained only in a federal act: the FCA. The procedures are also contained in federal stat-
utes: the Federal Civil Code and Federal Civil Procedure Code. Finally, the FCA sets forth that
the competent court to enter a decision for damages and losses as a consequence of an anti-
competitive conduct are the Federal Courts Specialised in Competition, Telecommunications
and Broadcasting.

16 What are the jurisdictional rules? If more than one forum has
jurisdiction, what is the process for determining where the claims
are heard?

This is not applicable considering the last answer.

17 Can claims be brought based on foreign law? If so, how does the
court determine what law applies to the claim?

In terms of the FCA, the Commission’s decisions are the only judgment that will trigger the civil
claim before the federal courts. We do not consider that a claim could be brought based on for-

eign law.

18 Give details of any preliminary requirement for starting a claim.
Must plaintiffs post security or pay a filing fee? How is service of
claim affected?

The plaintiffs do not have to post securities or pay a filing fee.
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19 What is the limitation period for private antitrust claims?

The statute of limitations in private actions for claiming damages and losses is two years.

20  Arethosetime limits procedural or part of the substantive law?
What is the effect of their expiry?

The Federal Civil Code sets forth the statute of limitations mentioned above. The effect of this
expiration would be that the affected party would not be entitled to bring the civil claim.

21 When does the limitation period start to run?

Thestatuteoflimitationsstartsfromthedayonwhichthedamagewascaused. Notwithstanding,
there are judicial precedents which state that the period may start from the day on which the
affected party becomes aware of the damage suffered.

22 What, if anything, can suspend the running of the limitation period?

Inrelationtothetolling of the statute of limitations, the period is suspended when the Agencies
officially initiate the investigation.

23  What pleading standards must the plaintiff meet to start a stand-
alone or follow-on claim?

In Mexico, the federal courts only have jurisdiction to issue a judgment related to the dam-
ages and losses suffered as a result of illegal behaviour sanctioned in the FCA. This is set
forth in Section 134 of the FCA, which confers jurisdiction to the Federal Courts Specialised in
Competition, Telecommunications and Broadcasting for resolving civil lawsuits submitted by
private parties who have suffered damages and losses as a consequence of monopolistic prac-
tices or illegal concentrations.

These kinds of lawsuits would be admitted once the Commission’s judgment is final. This
may be construed as when Federal Courts Specialised in Competition, Telecommunication and
Broadcasting have upheld the Commission’s judgment.

Section 134 of the FCA provides that the Agencies’ decision by itself proves the wrongful-
ness of the accused for purposes of the compensatory action. Therefore, it is not necessary to
bring any additional element to prove this one.

In addition to the foregoing, the following has to be stated: the existence of damages and
losses suffered by the plaintiff; and that the illicit behaviour was the sole, direct,immediate and
necessary cause of the damages and losses; that is, that a causal relationship exists between the
illicit behaviour and the damages.

24  Isinterim relief available? What must plaintiffs show for the court
to grant interim relief?

Thisisnot applicable in Mexico.
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25  What options does the defendant have in responding to the claims
and seeking early resolution of the case (e.g., answer, counterclaim,
motion to dismiss, summary judgment)?

Once that the claim has been filed before the federal courts, the defendant has nine business
days to respond to the claim. The defendant may respond to the claim: denying, totally or par-
tially, the facts; confessing; or filing procedural defences.

Disclosure/discovery

26  What types of disclosure/discovery are available (e.g., documentary,
depositions, interrogatories, admissions)? Describe any limitations
and the courts’ usual practice in ordering disclosure/discovery.

In accordance with the Federal Code of Civil Procedure, the parties can offer the follow-

ing evidence:

« party confessions;

« publicdocuments;

« private documents;

+ expert reports;

» judicial inspections;

« witnesses;

- photographs, writings and, in general, all those elements provided by scientific tech-
niques; and

«  presumptions.

Once the defendant has answered the plaintiff’s claim, the court will open a disclosure period
for a term of 30 days for the parties to submit all the evidence in their possession. Once the
reception of evidence offered by the parties is completed, on the final day of the disclosure
period, the court declares a final trial hearing; the parties may attend this hearing.

During this final trial hearing, the court will analyse the pertinent points, beginning with
the public and private documents of the plaintiff and then the public and private documents of
the defendant granting each party opportunity to speak, alternately, twice with respect to each
party’s evidence, for a period that must not exceed 15 minutes.

Once the documentary evidence has been discussed, the court will continue with the analy-
sis of the expert reports offered by the parties in the points that the court deems necessary. If
there has been a discrepancy between the expert reports, the court will grant to each expert
thirty minutes to explain its report.

If the expert reports of the parties coincide, the court will continue with the witness’s depo-
sitions, which will be carried out exclusively by direct questioning by the court of the witnesses.

Judicial inspection may be carried out, at the request of a party or by order of the court to
clarify facts related to the trial that do not require special technical knowledge. The parties,
their representatives and lawyers may attend the inspection and make the observations they
deem appropriate. A detailed record will be kept by the court to certify the action, which will be
signed by those who attend it. The court can also draw up blueprints or photographs of the place
or objects inspected.
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To prove facts or circumstances in relation to the trial, the parties may submit photo-
graphs, writings, and, in general, all kinds of elements provided by science. If special technical
knowledge is needed for the appreciation of such evidence, the court will appoint an expert for
this purpose.

27  How do the courts treat confidential information that might
be required to be disclosed or that is responsive to a discovery
proceeding? Is such information treated differently for trial?

The federal courts treat as confidential all the information provided by the parties during the
trial. No other person different from the parties or the court has access to the information ana-
lysed at trial.

28  What protection, if any, do your courts grant attorney-client
communications or attorney materials? Are any other forms of
privilege recognised?

The federal courts have not issued any guidelines on the protection of attorney-client commu-

nications regarding antitrust private actions.

That said, the federal courts have determined that the attorney-client privilege is applica-
ble within the competition investigations carried out by the Agencies. The secrecy of communi-
cations between a lawyer and his client derives from the human rights to privacy, inviolability
of private communications and an adequate defence, as well as from the principle of non-self-
incrimination. Therefore, it has been resolved that the Agencies have to take safeguards that
guarantee protection of attorney-client communications obtained in the exercise of their inves-

tigative powers, since otherwise it would imply a violation of human rights.

Trial
29 Describe the trial process.

The trial process begins with the plaintiff’s claim submitted before the Federal Courts
Specialised in Competition, Telecommunications and Broadcasting.

The defendant has nine business days to respond to the claim. The defendant may
respond to the claim: denying, totally or partially, the facts; confessing; or opposing procedural
exceptions.

Once the defendant has responded to the plaintiff’s claim, the court will open an evidence
disclosure term of 30 days to process all the evidence submitted by the parties. After that, the
court declares a final trial hearing; the parties may attend this hearing.

After the final trial hearing, the court proceeds with the final pleadings hearing, considering
the following rules:

« the plaintiff will argue first and then the defendant;

« each party will argue two times;

« each party hasto argue about the substantive and procedural subjects of the trial;

- thepleadings have to be brief and concise;

» each party may speak for thirty minutes; however, the courts may extend this for each party;

« the parties may present their pleadings in writing, even when they do not attend the final
pleadings hearing or when they refuse to speak.
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Within the next 10 business days following the final pleadings hearing, the court will summon
the parties to issue its final decision.

30 Howisevidence given or admitted at trial?

See question 26.

31 Are experts used in private antitrust litigation in your country? If
so, what types of experts, how are they used, and by whom are they
chosen or appointed?

It is possible to use experts in Mexican private antitrust litigation.

The Federal Code of Civil Procedures allows the use of any experts in any matters when it is
necessary for the trial, as long as they have a degree in the science or art in which they claim to
be experts.

If the science or art that deals with the case subject matter is not regulated by the Mexican
Ministry of Professions, then any person who has knowledge of the aforementioned matter
may be appointed with the court’s authorisation.

32  What must private claimants prove to obtain a final judgment in
their favour?

The affected party must demonstrate in the civil proceedings the three following elements: (1)
an illicit behaviour carried out by the accused; (2) the existence of damages and losses suffered
by the plaintiff; and (3) that the illicit behaviour was the sole, direct, immediate and necessary
cause of the damages and losses, that is, that a causal relationship exists between the illicit
behaviour and the damages.

To prove requisite (1) above, Section 134 of the FCA provides that the Agencies’ decision
by itself proves the wrongfulness of the accused for purposes of the compensatory action.
Therefore, it is not necessary to bring any additional element to prove this one.

Requisite (2) can be divided into two sections: damages, which can be understood as the
harm suffered to the assets of a person by the breach of an obligation; and losses, which can be
understood as the deprivation of any lawful gain that would have been obtained if the obliga-
tion had been complied with.

Finally, to contextualise requisite (3), it is relevant to bear in mind that the obligation to pay
damages and losses arising from the illicit behaviour is limited under the Federal Civil Code.
This limitation sets forth that a party may only be liable for actual damages and losses that
directly and immediately arise from the illicit behaviour; and that no indirect, consequential,
punitive, exemplary or any damages other than direct and immediate damages are available to
the party affected by the illicit behaviour.

A direct, immediate and necessary causal relationship is needed. This principle requires
that the illicit act be the cause of the damages and losses. Thus, there must be a causal link
between the conduct of the accused (illicit behaviour) and the result (damages and losses).

The need for a causal relationship is twofold: (1) to determine if the accused is the transgres-
sor and, therefore, liable for the damages; and (2) to determine the extent or limit of the obliga-
tion to compensate them.
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Therefore, in Mexican law, the governing principle is that the person who behaved illicitly
should not bear all the series of damages and losses that occur as a consequence of the non-
compliance, but only those that are a direct and immediate consequence of his or her conduct.

33  Arethere any defences unique to private antitrust litigation (e.g.,
Noerr-Pennington defence, passing-on defence)? If so, which party
bears the burden of proving these defences?

No, these types of defences do not exist in private antitrust litigation in Mexico.

34  How long do private antitrust cases usually last (not counting
appeals)?

These kinds of trials last between 12 and 18 months.

35 Who is the decision-maker at trial?

The Federal Courts Specialised in Competition, Telecommunications and Broadcasting are
divided into three different courts: (1) district courts, which are the decision-makers in first
instance trials; (2) unitary circuit courts, which are the decision-makers for second instance tri-
als (appeal); and (3) collegiate circuit courts, which are the decision-makers in trials regarding
constitutional protection actions (amparo) filed by any of the parties. In the Mexican jurisdic-
tion, this constitutional protection is not considered a further appeal, rather a new independ-
ent trial.

Damages, costs and funding
36  What is the evidentiary burden on plaintiffs to quantify the
damages?

It is customary that the Commission’s decisions calculate the damages (estimated in money)
caused in the market as a result of the anticompetitive conduct.

In addition to the foregoing, the plaintiff may submit any evidence (e.g., documentation,
experts) to prove the existence of damages and losses suffered by the plaintiff, as well as the
link between the conduct of the accused (anticompetitive conduct) and the result (damages and
losses) suffered.

37 How are damages calculated?

The federal courts will be in charge of setting the individual damages based on the evidence
submitted by the plaintiffs, taking into consideration the decision issued by the Commission.

38 Does your country recognise joint and several liability for private
antitrust claims?

Yes, those liable for engaging in any anticompetitive conduct or illicit merger could be one or

more individuals or entities.
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39 Canadefendant seek contribution or indemnity from other
defendants, including leniency applicants, or third parties? Does the
law make a clear distinction between contribution and indemnity in
antitrust cases?

The liable party would be anyone responsible for engaging in any anticompetitive conduct or
illicit merger in accordance with the Commission’s decision. The applicable law makes no dis-
tinction between contribution and indemnity.

40 Can prevailing parties recover attorneys’ and court fees and other
costs? How are costs calculated?

The Federal Code of Civil Procedures states that the losing party must reimburse the other for
the attorneys’ and court fees.

The attorneys’ and court fees consist of the sum that, according to the assessment of the
court and in accordance with the tariff laws in Mexico, the winning party should be reimbursed,
excluding the expense of all acts and forms of defence considered superfluous by the court.

41  Arethere circumstances where a party’s liability to pay costs or
ability to recover costs may be limited?

The court is the only one that can limit the liability of the parties is exclusively in accordance
with the rules stated in the previous answer.

42  May attorneys act for claimants on a contingency or conditional fee
basis? How are fees calculated?

This is not regulated in Mexico.

43  Islitigation funding lawful in your country? May plaintiffs sell their
claims to third parties?

Although awareness of litigation funding is starting to grow in Mexico, this practice is not yet
regulated. The plaintiffs may sell their claims, but they have to appear in the federal courts for
the proceeding.

44  May defendants insure themselves against the risk of private
antitrust claims? Is after-the-event insurance available for antitrust
claims?

Considering that this a new practice in Mexico, we are not aware that this type of insurance is
available in the Mexican market.

Appeal
45 Istherearight to appeal or is permission required?

The Federal Civil Procedures Code sets forth the right for any party to appeal a decision issued
by the District Court.
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46  Who hears appeals? Is further appeal possible?

Appeals are submitted before the unitary circuit courts and there is no further appeal. That
being said, the parties have the chance to request amparo before the collegiate circuit courts,
but in the Mexican jurisdiction this constitutional protection it is not considered a further
appeal, rather a new independent trial.

47  What are the grounds for appeal against a decision of a private
enforcement action?

There are no specific grounds detailed in the Federal Civil Procedure Code for appealing the
decision of a private enforcement action. The party dissatisfied with the resolution issued by
the first instance court may appeal before the superior court. In this case, the superior court is
obliged to analyse the first instance decision to affirm, modify or reverse said ruling.

Collective, representative and class actions

48 Doesyour country have a collective, representative or class action
process in private antitrust cases? How common are they?

Yes. Class actions are relatively new in Mexico. These suits were incorporated for the first time
on 29 July 2010, through a constitutional amendment.

49  Who can bring these claims? Can consumer associations bring
claims on behalf of consumers? Can trade or professional
associations bring claims on behalf of their members?

The Federal Civil Procedures Code sets forth that the following entities have legal standing: (1)
the Commission, as well as other governmental entities that champion consumers’ interests;
(2) the common representative of a community made up of at least 30 members; (3) non-profit
associations legally incorporated at least one year prior to the moment of the class action sub-
mission; and (4) the Attorney General.

Asinthe private actions, one of the main requisites for admitting a class action is that there
isafinal and binding decision issued by the Agencies.

50 Whatisthe standard for establishing a class or group?

The non-profit civil associations have to be legally incorporated at least one year prior to the

time of filing the action, whose purpose includes the promotion or defence of the rights and

interests of the matter in question and the legal representative should act properly on behalf of

the association, which means:

- actwithdiligence, expertise and good faith in the defence of the interests of the community
in the trial;

« donot have a conflict of interest with the members of the association;

« donot promote or have repeatedly promoted frivolous or reckless class actions;

- do not promote a class action for profit, electoral purposes, proselytising, unfair competi-
tion or speculative purposes; and

- donot have behaved with negligence, bad faith or recklessness in previous class actions.
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These non-profit civil associations have to be registered before the Federal Judicial Council. In
order to obtain such registration, the associations have to: (1) submit their bylaws; and (2) be
incorporated one year before and prove that they have carried out their purposes set forth it
their bylaws.

The Federal Judicial Council keeps a registry of all these non-profit civil associations. In
order to keep the associations in such registry, each association has to submit a report of its
operation and activities every year.

The community must have at least thirty members; that means, thirty consumers affected
by an anticompetitive conduct or illegal merger. The rules applicable to the legal representative
mentioned in the first paragraph of this answer are also applicable to the common representa-
tive of the community.

51 Are there any other threshold criteria that have to be met?

Yes, all the affected consumers have to coincide in the cause of action and the harm suffered as
a consequence of the anticompetitive conduct or illegal merger.

52  How are damages assessed in these types of actions?

The harm caused as a consequence of the anticompetitive conduct or illegal merger would be
analysed for all the community, but the damages would be assessed and granted individually
for each member.

53 Describe the process for settling these claims, including how
damages or settlement amounts are apportioned and distributed.

Once the claim has been admitted and the response has been submitted by the defendant, the
judge would propose to the parties possible solutions and would also urge the parties to settle
the dispute.

If the parties cannot not settle at that time, the trial continues with the evidence offering
and the discovery. After that stage, the judge must issue the judgment by means of which the
court will determine the damage caused. The recovery of damages by each of the members of
the community would be obtained through an executory and accessory proceeding.

54  Does your country recognise any form of collective settlement in the
absence of such claims being made? If so, how are such settlements
given force and can such arrangements cover parties from outside
the jurisdiction?

No, it is necessary to have a decision made by the Agencies stating that entities or individuals

engaged in anticompetitive conduct or an illegal merger; after that, it would be necessary to

bring a claim.

55 Canacompetition authority impose mandatory redress schemes or
allow voluntary redress schemes?

No, the competition authorities do not have those powers.

336

© Law Business Research 2020



Mexico Q&A

Arbitration and ADR
56  Are private antitrust disputes arbitrable under the laws of your
country?

This is not applicable in Mexico.

57  Will courts generally enforce an agreement to arbitrate an antitrust
dispute? What are the exceptions?

Thisisnot applicable in Mexico.

58  Will courts compel or recommend mediation or other forms of
alternative dispute resolution before proceeding with a trial? What
role do courts have in ADR procedures?

Thisisnot applicable in Mexico.

Advocacy

59  Describe any notable attempts by policymakers to increase
knowledge of private competition law and to facilitate the pursuit of
private antitrust claims?

This is not applicable in Mexico.

Other

60  Give details of any notable features of your country’s private
antitrust enforcement regime not covered above.

There are only a few cases related to private litigation so far. To the best of our knowledge, all of
these are still under the review of the federal courts. The decisions will be valuable precedents
that will shed light on this new but relevant practice in Mexico. We would be delighted to update
these casesin the next edition of this guide.
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Private competition litigation has spread across the globe,
raising specific, complex questions in each jurisdiction. The
implementation of the EU Damages Directive in the Member States
has furthered the ability of victims of anticompetitive conduct to
seek compensation, even as US courts tighten the standards for
forming a class action.

The Private Litigation Guide - published by Global Competition
Review - explores in depth key themes such as territoriality,
causation and proof of damages that are common to competition
litigation around the world with jurisdictional overviews and Q&As.
Beyond the established sites such as the US, Canada, Germany, the
Netherlands and the UK, experts lay out the scene for competition
litigation in countries such as Brazil, Japan and Mexico.

As the editors of this publication note, ‘litigating antitrust
or competition claims has become a global matter, requiring
coordination among jurisdictions, and requiring counsel and clients
to understand the rules and procedures in many different countries
and how the approaches of courts differ as to key issues.’
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