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Mexico Overview

Fernando Carreiio Nuifiez de Alvarez and Gerardo Enrique
Rodriguez Aguilar!

The Mexican statutes and their regulations prevent anticompetitive practices through different
proceedings. As may be presumed, the most important act governing these illegal activities is
the Mexican Federal Competition Act (the FCA).

As we will point out later, the FCA sanctions three types of monopolistic behaviours: car-
tels; abuse of dominance conducts; and illegal mergers. As a consequence, these are the private
causes of action for plaintiffs to recover damages and losses.

Illegal cartels are conducts sanctioned per se under the FCA, but they are also considered
crimes under the National Criminal Code, punishable by imprisonment up to 10 years and fines.
In addition, those responsible for engaging in the referred behaviours may face civil actions for
damages and losses. These civil actions are also available to claimants who have been harmed
by abuse of dominance conducts and illegal mergers.

As far as we know, Sections 1 and 2 of the Sherman Act, and Section 4 of the Clayton Act,
make no express distinction with regard to the nature of the lawsuit that brings an antitrust
question before the courts. In other words, it seems that the Sherman Act and the Clayton Act
put public-private and civil-criminal complaints on the same footing. In contrast, in Mexico,
the prerequisite for criminal offences or civil relief is the opening of an official investigation by
any of the competition authorities in Mexico.

This kind of approach is consistent with the aim of the FCA, which is championing the com-
petitive process by preventing monopolies and anticompetitive conducts, instead of protecting
consumers and competition.

1  Fernando Carrefio Ntfiez de Alvarez is a partner and Gerardo Enrique Rodriguez Aguilar is a senior
associate at Von Wobeser y Sierra.
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Mexico Overview

With the above as preface, this article provides an overview of: applicable legislation; legal
standing; the standard of proof; applicable statute of limitations and tolling; fines and the basis
for calculation; and the development of private litigation in Mexico.

Applicable legislation

As we stated before, the private cause of action to recover damages and losses will be triggered
onlyif the competition authorities in Mexico have launched an official investigation; otherwise,
the private parties would not have standing before the federal courts in Mexico. In this regard,
we first go over the administrative procedure in accordance with the FCA.

Administrative proceeding

The authorities in charge of enforcing the FCA and its regulations are the Federal
Telecommunications Institute (FTI),which is the competition agency focusing only on the tel-
ecommunications and broadcasting industries, and the Federal Competition Commission (the
Commission or the FCC) (the Agencies)), which is the agency for all the other industries.

These Agencies investigate and sanction monopolistic practices through an investigation
which may be opened at the initiative of the authority or with a lawsuit brought by a third party.

The applicable regulations sanction two types of monopolistic conduct: cartels (e.g., price
fixing, market allocation, bid rigging); and abuse of dominance conducts (e.g., resale price main-
tenance, exclusive dealings, tying, boycotts, predatory pricing, margin squeeze). An essential
element for carrying out cartels is that it takes place between competitors, while abuse of domi-
nance isidentified as conduct that takes place between entities that are at different levels of the
chain, in other words, non-competing entities.

Cartels are collusive arrangements or horizontal practices, which are considered per se ille-
gal. In thisregard, the only element that must be proven is an arrangement or agreement of any
kind with the purpose or effect of engaging in any of the five anticompetitive conducts listed
in the FCA. In contrast, abuse of dominance conducts are governed under the rule of reason.
The FCA provides a list of thirteen conducts, that may be illegal to the extent the following is
proven: (1) that the conducts are carried out by one or more entities that individually or jointly
exert substantial market power in the same relevant market in which the conduct is carried out;
and (2) that such practice has or may have as its purpose or effect, in the relevant market or a
related market thereof, to unduly displace other entities, substantially impeding their access or
establishing exclusive advantages in favour of one or more entities.

To start an investigation to demonstrate the existence of any monopolistic behaviour is a
difficult task for the Agencies. The chief prosecutor of the Investigative Authority (IA) needs to
obtain sufficient evidence or receive a complaint backed up with enough evidence to do so

The investigation may last up to 120 business days. This period may be extended four times.
Asaconsequence, the investigation may last up to 600 business days. During the investigation,
the Agencies may exercise any of the following powers: issue requests for information; sum-
mon and depose any individual; and execute dawn raids.

Once the investigation is finished, the IA has two options: close the investigation, or issue a
statement of objections and summon all those responsible for engaging in the practice.
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The administrative trial procedure initiates with the issuance of the statement of objec-
tions. Through this procedure the IA and the accused submit evidence in support of the allega-
tions or in response thereto. After the Agencies discuss the allegations and the responses of the
accused regarding the anticompetitive behaviour, the outcome will be stated in the judgment,
which will be notified to all the interested parties.

The interested parties will have 15 business days to appeal the Agencies’ judgment through
a judicial challenge to be submitted before the Federal Courts Specialised in Competition,
Telecommunications and Broadcasting. This trial may last approximately 15 months.

As stated before, all other procedures for prosecuting any competition violation in Mexico
are subject to issuance of the statement of objections (for criminal investigations) or the judg-
ment entered by the competition authority (for civil claims). Thus, it is relevant to bear in mind
that only the action of the Agencies will trigger the criminal and civil procedures.

Civil proceeding

It is our understanding that Section 4 of the Sherman Act and Section 15 of the Clayton Act set
forth that the federal courts ‘are invested with jurisdiction to prevent and restrain violations’ of
the referred acts. Therefore, we understand that the US Federal Courts may: forbid the continu-
ation of illegal acts, but also force the defendant to surrender the fruits of its wrong and restore
competitive conditions. As part of the latter, private persons injured by any antitrust violation
may seek treble damages.

In Mexico, private persons may only seek relief from damages and losses caused by anticom-
petitive behaviours through federal courts. The Federal Civil Code and Federal Civil Procedure
Code in Mexico sets forth two different procedures for seeking this: (1) private actions and (2)
classactions.

Private actions

As stated before, in Mexico, the Federal Courts only have jurisdiction to issue a judgment related
to the damages and losses suffered as a result of illegal behaviour sanctioned in the FCA. This is
set forth in Section 134 of the FCA, which confers jurisdiction to the Federal Courts Specialised
in Competition, Telecommunications and Broadcasting for resolving civil lawsuits submitted
by private parties who have suffered damages and losses as a consequence of monopolistic
practices or illegal concentrations.

These kinds of lawsuits would be admitted once the Commission’s judgment is final. This
may be construed as when Federal Courts Specialised in Competition, Telecommunication and
Broadcasting have upheld the Commission’s judgment.

Class actions

Another way to request damages and losses for harm caused by an absolute monopolistic prac-
ticeis through a class action, which is regulated under the Federal Civil Procedure Code.

Class actions are relatively new in Mexico. These suits were incorporated for the first time
on 29 July 2010, through a constitutional amendment.

A classaction is the right of certain groups to request before federal courts the protection of
rights related to consumer goods and services and the environment.
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Private competition actions are authorised only under federal law. The causes of action are
contained only in the FCA. The procedures are also contained in federal statutes: the Federal
Civil Code and Federal Civil Procedure Code. Finally, the FCA sets forth that the competent court
to enter a decision for damages and losses as a consequence of an anticompetitive conduct are
the Federal Courts Specialised in Competition, Telecommunications and Broadcasting.

Legal standing

The FCA sets forth that any entity or individual may bring a competition complaint before the
Agencies; it is not necessary to prove any economic injury as a result of the anticompetitive
conduct. However, the legal standing is not the same for civil claims. In these cases, only the
persons who have been injured are entitled to bring a damages and losses suit.

Private actions

Any entity or individual who has been harmed by a cartel, abuse of dominance or an ille-
gal merger has legal standing to bring a claim to recover damages and losses before the fed-
eral courts.

The federal statutes make no distinction between categories of persons entitled to recover
damages. That being said, direct or indirect purchasers who acquired the goods or services sub-
ject to the anticompetitive conduct or competitors of those markets may bring the civil suits.

The only prerequisite to having legal standing is to have a final decision by means of which
an entity or individual is found liable for any anticompetitive conduct or an illegal merger; oth-
erwise, the suit would be dismissed.

Class actions

The Federal Civil Procedure Code sets forth that the following entities have legal standing: the
Commission, as well as other government entities that champion consumers’ interests; the
common representative of a community made up of at least 30 members; non-profit associa-
tions legally incorporated at least one year prior to the moment of the class action submission;
and the Attorney General.

Asinthe private actions, one of the main requisites for admitting a class action is that there
isa final and binding decision issued by the Agencies.

Elements that must be proven to establish the existence of damages and
losses

It is a general principle of Mexican law that whoever has unjustly caused damages or losses
must indemnify them. This obligation, also called civil liability, has application in both contrac-
tual matters and non-contractual matters (e.g., violations of the FCA).

In the case of breach of a non-contractual obligation, the affected party has the right to
claim the payment of damages and losses. For this purpose, the affected party must demon-
strate in the civil proceedings the three following elements: (1) an illicit behaviour carried out
by the accused, (2) the existence of damages and losses suffered by the plaintiff, and (3) that the
illicit behaviour was the sole, direct,immediate and necessary cause of the damages and losses;
that is, that a causal relationship exists between the illicit behaviour and the damages.
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To prove (1), Section 134 of the FCA provides that the Agencies’ decision by itself proves the
wrongfulness of the accused for purposes of the compensatory action. Therefore, it is not nec-
essary to bring any additional element to prove this one.

Requisite (2) can be divided into two sections: (1) damages, which can be understood as the
harm suffered to the assets of a person by the breach of an obligation, and (2) losses, which can
be understood as the deprivation of any lawful gain that would have been obtained if the obliga-
tion had been complied with.

Finally, to contextualise requisite (3), it is relevant to bear in mind that the obligation to pay
damages and losses arising from the illicit behaviour is limited under the Federal Civil Code.
This limitation sets forth that a party may only be liable for actual damages and losses that
directly and immediately arise from the illicit behaviour; and that no indirect, consequential,
punitive, exemplary or any damages other than direct and immediate damages are available to
the party affected by the illicit behaviour.

A direct, immediate and necessary causal relationship is needed. This principle requires
that the illicit act be the cause of the damages and losses. Thus, there must be a causal link
between the conduct of the accused (illicit behaviour) and the result (damages and losses).

The need for a causal relationshipis twofold: (1) to determine if the accused is the transgres-
sor and therefore liable for the damages; and (2) to determine the extent or limit of the obliga-
tion to compensate them.

Therefore, in Mexican law, the governing principle is that the person who behaved illicitly
should not bear all the series of damages and losses that occur as a consequence of the noncom-
pliance, but only those that are a direct and immediate consequence of his conduct.

No provision in Mexican law authorises the awarding of exemplary, punitive or any other
similar damages, even in the case of intentionally caused damages or losses, and irrespective of
whether the alleged misconduct was wilful, grossly negligent, reckless or otherwise.

Notwithstanding the foregoing, there is a recent judgment? of the Mexican Supreme Court
that suggested that punitive damages may be applicable. In accordance with this interpreta-
tion, the judge should not only consider those aspects necessary to erase the damage suffered
by the victim, but also study aggravating factors to assess the degree of responsibility of the per-
son who caused the damage. That said, this is the only precedent that encompasses an award
that goes beyond the classic limits or the direct and immediate damages theory.

The evidentiary aspects indicated before are equally applicable in class actions, but only
with the clarification that the damages and losses would be estimated taking into consideration
the particular circumstances of each member of the community in question.

Applicable statute of limitations and tolling

This section briefly provides the statute of limitations for the administrative procedure and
civil claims, as well as the tolling of the statute of limitations, if applicable.

In the administrative procedure, the Agencies have the power to investigate possible anti-
competitive behaviour that took place in the last 10 years, counted from the date on which the
illegal merger was carried out or, in other cases, from when the conduct ceased.

2 Thereferred precedent is available through the following website: https://sjf.scjn.gob.mx/sjfsist/
Documentos/Tesis/2006/2006959.pdf.

228

© Law Business Research 2020



Mexico Overview

The statute of limitations in private actions for claiming damages and losses is two years.
This period starts from the day on which the damage was caused. Notwithstanding, there are
judicial precedents that state that the period may start from the day on which the affected party
becomes aware of the damage suffered. In relation to the tolling of the statute of limitations, the
period is suspended when the Agencies officially initiate the investigation.

In the case of class actions, the statute of limitations for claiming damages and losses is
three and a half years. Similar to private actions, the period starts from the day on which the
damage was caused. If they are ongoing damages, the term for the statute of limitations will
begin to run from the last day on which the damages were caused. In relation to the tolling of
the statute of limitations, again, the period is suspended when the Agencies officially initiate
the investigation.

Overview of types of sanctions

In terms of the FCA, the monopolistic practices can be subject to the following sanctions:

- afineofuptotheequivalentto 10 per cent of the income of the economic agents involved, for
engagingin a cartel activity, apart from any civil or criminal liability that may be applicable;

« afineof uptothe equivalent to 8 per cent of the income of the economic agents involved, for
engaging in abuse of dominance, apart from any civil liability that may be applicable;

- afineofuptotheequivalent to 8 per cent of the income of the economic agents involved, for
engaging in an illegal merger, apart from any civil liability that may be applicable;

» thetotal or partial divestment of the illegal merger;

« disqualification for acting as board member, administrator, director, manager, executive,
agent, representative or attorney-in-fact in an entity for up to five years;

- afine of up to the equivalent to 200,000 times the UMA (US$800,000)3 on anyone who par-
ticipates directly or indirectly in monopolistic practices, in representation or on behalf and
upon instructions of entities; and

» afine of up to the equivalent to 180,000 times the UMA (US$720,000) on anyone who has
assisted, propitiated or induced the commission of monopolistic practices.

The aforementioned income will be cumulative for the economic agent involved in the illegal
conduct excluding those obtained from a source of wealth located abroad.
In the imposition of fines the following elements are considered:
» thedamage caused;
« theintentionality;
« theparticipation of the offender in the market;
« thesize of the affected market;
- thelength of the practice;
« the offender’s economic capacity; and
« where applicable, the bar on the exercise of the powers of the Commission.

3 Theamounts expressed in this memorandum are calculated based on the current value of the UMA
(86.88 Mexican pesos) and using the daily exchange rate published by the Mexico’s central bank on
1 September 2020 (21.7 Mexican pesos per US dollar).
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As stated before, the purpose of civil actions for competition violations in Mexico is only to
recover damages and losses, which will be estimated in money for private persons that suffered
the consequences of the anticompetitive behaviour.
The amount to be granted for each private person will be estimated on a case-by-case basis.
It is customary that the Commission’s judgments calculate the damages (estimated in
money) caused in the market as a result of the anticompetitive conduct.

The development of private litigation

The legal framework established in Mexico to recover damages and losses for persons harmed
by anticompetitive behaviour has been responsible for the slow pace in the development of
this practice.

As stated before, if any affected individual or corporation wants to pursue a damages recov-
ery for being harmed by any anticompetitive conduct or illegal merger, a long path awaits them.

The first step would be to navigate the administrative procedure. The investigation may last
up to 30 months; subsequently, the administrative trial may continue for 18 months. After that,
if everything looks good for the plaintiffs, they have to face the judicial trial before the Federal
Courts Specialised in Competition, Telecommunications and Broadcasting, which may last
approximately 15 months.

If the decision so far has been favourable for the plaintiffs, they would have dedicated more
than five years of proceedings, trials, and resources to this previous, but mandatory stage of the
civil claim.

Finally, the last step may appear not to be problematic for the plaintiffs, since the FCA
states that the final decision issued by the Agencies would be enough to prove the wrongdoing
of the anticompetitive conduct. Therefore, it seems that the federal courts would be limited to
estimating the amount to be granted as payment for the damages and losses and, hence, the
affected persons would expect an expedited process. Nonetheless, reality has shown us that
thisisnot necessary true; there are different recourses available for the wrongdoers, which may
cause notable delays in this civil trial.

That being said, there are not enough cases so far to produce a reliable average for the period
of time that this civil proceeding may last, but a good estimation would be 16 months for grant-
ing the recovery of damages and losses.

Finally, we would like to share with you some of the most relevant civil claims, which have
passed through all the processes herein described:

Public health procurement

The predecessor of the Commission charged as responsible for bid rigging in the procurement
of insulin to be acquired by the Mexican Social Security Institute from different corporations
that used to appear constantly in public bids as suppliers. The Mexican Social Security Institute
is claiming damages for US$8 million.

Cab services in Mexico City Airport

In 2014, the Commission launched a cartel investigation in the market of taxi services offered in
the Mexico City Airport. The Board of the Commission sanctioned five taxi companies for price
fixing. The civil suit for damages was admitted during August 2020.
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Private hospitals in Guadalajara

The board of the Commission issued a decision establishing liability on six hospitals for price
fixing and imposed a sanction of US$700,000, which amounted to 25 per cent of the damage
caused. Last year, a non-profit association, on behalf of the harmed entities and individuals,
started a class action against these hospitals.

All these cases are still under the review of the federal courts. The decisions will be valu-
able precedents that will shed light on this new but relevant practice in Mexico. We would be
delighted to update these cases in the next edition of this guide.
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Private competition litigation has spread across the globe,
raising specific, complex questions in each jurisdiction. The
implementation of the EU Damages Directive in the Member States
has furthered the ability of victims of anticompetitive conduct to
seek compensation, even as US courts tighten the standards for
forming a class action.

The Private Litigation Guide - published by Global Competition
Review - explores in depth key themes such as territoriality,
causation and proof of damages that are common to competition
litigation around the world with jurisdictional overviews and Q&As.
Beyond the established sites such as the US, Canada, Germany, the
Netherlands and the UK, experts lay out the scene for competition
litigation in countries such as Brazil, Japan and Mexico.

As the editors of this publication note, ‘litigating antitrust
or competition claims has become a global matter, requiring
coordination among jurisdictions, and requiring counsel and clients
to understand the rules and procedures in many different countries
and how the approaches of courts differ as to key issues.’
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