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Both the CFE and PEMEX have their own legal departments,
composed-of lawyers specializing in public procurement, energy, oil
& gas, construction and administrative law, all of which have gained
experience in arbitration practice, in light of their frequent
involvement in such proceedings. In reality, almost all of the
arbitrations are handled solely by their staff attorneys, rarely
employing outside counsel to assist them. However, due to the
particularities of Mexican politics, it is not uncommon to see a
particular government office or state entity change heads in brief
periods of time (sometimes in less than a year, sometimes every
presidential term), thereby affecting the composition of the legal
teams, their continuity and strategy.

While the CFE has been able to maintain the permanence of its legal
department for the past ten years or so and has thus assured
continuity in its representation and defense, each division of PEMEX
(at least three) has its own separate legal department that
independently deals with the arbitrations filed by the division or
against it. These legal departments have high turnover rates as team
leaders change more often than not and there is no uniform
approach and strategy in their arbitrations. Moreover, the
interaction between the legal departments is scarce, leading to
deficient coordination and affecting the appropriate representation
of the state entity.

The range of activities in which CFE & PEMEX are involved and the
overwhelmingly complex disputes that arise out of their contracts
with private parties, require a high level of specialization from state
attorneys. Moreover, the amount of arbitrations filed in a year, the
reforms and laws expressly opening the road for arbitration of state
contracts, the existence of several legal departments working
independently from one another and the fact that such work
generally overlaps because of the similarities among the factual and
legal scenarios present in state contract disputes, begs the question
of whether Mexico should consider establishing a specific, self-
contained unit for the representation of its government and state
owned entities.

In the same way as Argentina has its Procuracion del Tesoro de la
Nacion, which is mostly known for its highly specialized group of
lawyers representing the government and its state owned entities in
arbitrations filed before ICSID and the ICC Court, Mexican policy
makers and legislators should consider the benefits of creating a
Mexican Procuracion, especially now in the wake of the upcoming
presidential and legislative elections.

The achievements of Argentina's Procuracion del Tesoro de la Nacion
can be measured by the consolidation of a team of lawyers vastly
specialized in handling complex disputes involving issues of public
and private international law, construction law, energy law and that
are dedicated to serving their country by defending it in high-profile
cases. The coordination among Argentina’s lawyers and their
sophistication in tackling the most complex legal issues is impressive.

Although Mexico has had its share of investment disputes and has
been remarkably represented by a group of lawyers within the
Ministry of Economy, its docket is mostly composed of a significant
number of international arbitrations that involve its most important
state owned entities. The amounts in dispute in these cases
frequently exceed seven and, sometimes, even eight figures. While
the need for a self-contained unit for the representation of the
Mexican government and its state owned entities such as Argentina’s
Procuracién may not seem obvious, considering the unquestionable
benefits of coordination and specialization amongst legal staff and
the efficiency that such coordination promotes, a harmonized team
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for the defense of the Mexican government would be more efficient,

less costly and would potentially increase its success rate. 52012 Kluwer Arbitration Biog. All Rights Reserved

With 2012 being an election year in Mexico, some of the candidates
running for the presidential office have mentioned their intentions
to create a Ministry of Justice. Whether a unit for the representation
of the Mexican government and state entities is clinged to a future
Ministry of Justice or whether it is incorporated within an existing
structure, is something to be carefully considered and evaluated.
What is certain is that in order to avoid the idiosyncrasies of Mexican
politics and to assure its independence from political maneuvers,
internal liability matters and budgetary restraints, a specific, self-
contained unit for the representation of Mexico and its state entities
would ideally have financial independence and autonomy from the
central government in its decision making process. Such
independence and autonomy would assure the continuity of the
strategies employed in Mexico's defense, would guarantee the
specialization and permanence of its members and would
undoubtedly lead to significant savings.

The representation and defense of Mexico and its state owned
entities is a question of public interest. Considering Mexico’s clear
policy in favor of arbitration, the number of arbitrations filed and
the stakes involved (the Mexican people’s assets and property), isn’t
time we start contemplating the advantages of a Mexican
Procuracion? A prima facie evaluation of the benefits illustrates its
promise; the question is whether government will foster the idea.

*Victor M. Ruiz is a member of Von Wobeser & Sierra, 5.C.’s
litigation and arbitration practice in Mexico City. Prior to joining
Von Wobeser y Sierra, S.C., Victor was a Deputy Counsel at the ICC
International Court of Arbitration (A lengthier version of this note
co-authored with Marco Tulio Venegas will be published shortly)
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3 Responses to this post

1:1
Felipe Pietrini says:
Very interesting, Victor. As you say, we already have in Mexico an agency within the
Ministry of Economy that defends the country against the investor - State claims.
However, Pemex and CFE are public corporations with their own corporate personality
who participate in private arbitrations under the ICC rules. They act just like private
parties in those cases, not like public and sovereign entities like in the investor - State
cases. That is why it is quite questionable if there should exist a Procuracy, for example
within the Juridic Counsel of the Federal Executiv or in the General Procecuracy of the
Republic.

Reply

May 24, 2012 at 5:51 am
Diego Brian Gosis says:
Having been for already a good number of years a “guest” member of the legal team at
the Procuracion del Tesoro of Argentina as of counsel to them, | welcome Victor's very
insightful lines, and endorse his words of praise to the fine work of those exceptional
young lawyers!

Reply

May 24, 2012 at 5:35 pm
Andrew S. Riccio says:

Excellent post.

As a question in continuation of Mr. Pietrini's comment: Would representation of PEMEX
and CFE by an office of Procuracion tip the scales in a hypothetical argument that the
Mexican state should be joined as a party in a seemingly private dispute between one of
those companies and a private party? | realize that a party has the right to choase its
counsel and legal arguments should not be influenced as a result of this choice.
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